John Harrington, Executor of Philip 


Higginbottom,Richard Mackrill Thomas Horton,Reſpondent: 


and John Ratcliff, Appellants. 1 
Ihe Appellants Caſe. 


The ſingle Matter in Queſtion is, Whether the Pariſh of Bedmiſter, in 


the County of Somerſet, which, time immemorial, only paid certain 
Compoſitions for Tithe-Hay, ſhall now pay Tithe-Hay in kind, and Ac- 


count for Arrears upwards of twenty Years. 


_ Pet, 
* 
- 


Fs Horton, who was Prebendary of the Church of Salubury, in Com Somerfet, to whi t 


1 — 
7 


having Power, as'tis pretended, to Leaſe the ſame for Lives or Years, did grant ſome Leaſe 
— to the Reſpondent his Son, and under that Leaſe, or as Executor to his Father, he demands 
 Tithe-Hay in kind of the whole Pariſh of Bedmiſter, for above twenty Years paſt, before the Filing 


his Bill, and for the time to come. 


It will not be pretended by the Reſpondent, that ever Tithe-· Hay was Paid in kind in the Pariſh, or 
43 ſo much as Demanded, but a certain Compoſition out of the reſpective Farms, and call'd by the Name 
of Strem- I. ithes, hath been all along paid in lieu of Tithe-Hay, for time out of mind. 5 


ments for the Whole, was no more than 3 J. 14 s. 5 d. or thereabouts. 


. Sir Hagh Smith's Leaſe determining about the Year 1678. then Francis Horton, the Reſpondent's 


. Father became entituled, and he lived till the Year 1698. and in all that time never pretended to have 
any Title to Tithe-Hay in kind, nor had he any greater Right than Sir Hagh Smith had: But the Re- 
{ſpondent's Father had a farther Deſign in view, for that the Tithe being ſo ſmall as 3 J. 145. 5d. a 
Year, he let the ſame run in Arrears for all his time, which was above twenty Years; that, by the 


* 


= ſom would be forgot, and then that was to be a Pretence to have Tithe- Hay in kind, and in truth the 
Deſign hath took effect. 1 | ” 7 
For that after the Death of Francis Horton, the Prebendary, the now Reſpondent ſets up his 
Title to Tithe-Hay in kind in the Pariſh, (which was never before thought of,) and exhibited his Bill 
in the Court of Exchequer, againſt two or three of the Inhabitants, to be ſatisfied the ſame; and, on 
hearing the Cauſe in that Court, the Appellants are decreed to pay not only all the Arrears for all 
the time the Reſpondent demands it by his Bill, which was above twenty Years, but likewiſe Coſts, 
which are now taxed at about 110 J. and this without any Tryal at Law to try whether Tithe-Hay 
in kind was of right due or payable within the faid Pariſh, and which the Appellants humbly inſiſt 
| ought not to have been decreed, till ſuch Tryal had, and tho? ſuch Tryal was prayed by the Appel- 
lants, the ſame was denied by the Court. T „ | 


The Reſpondent, fluſh'd with this Succeſs, hath brought a new Bill in the ſame Court againſt 
moſt, if not all of the other Land-holders in the ſaid Pariſh, to have Tithe-Hay in kind for about 
228 Years paſt, and for the time to come, and altho' tlie Reſpondent himſelf owns, that the Tithe- 

Hay of the Pariſh is worth 1001. a Year, yet his Father for twenty Years and upwards (and Sir Hugh 
Smith for above 100 Years before him) received Tithe-Corn, and all other Tithes in the Pariſh, but 

forgot for all that time to ask for ſo valuable a Part, as the Tithe of Hay, which (in caſe it had been 

due) ſeems very improbable and ſcarce to be credited. And tho? many .Debts at Law are loſt by 
length of time, and a Demand being neceſſary in moſt Caſes, to preſerve the Right of a Duty, yet 
the only Foundation of this Decree in Equity is the Length of Time without any Demand, And 


the Latches of the Reſpondent's Anceſtor, which ought to be to the Advantage, turns molt to the 


o 


Prejudice of the Appellants. 


It is therefore humbly hoped, That the Decree ſhall be reverſed, aud 


uchi Tryal directed, that thereby the Right may be ſetlea. 


Samuel Dodd. 
Charles Coxe. 


27% 


Parſonage, as well as the Mannor and Demeaſn Lands of Bedmiſter do belong, as a Corps, 1 


: Sir Hugh Smith and his Anceſtors enjoyed the Parſonage of Bedmiſter for above 100 Years, and the 
ithes all along, during that time, was collected by his Bailiffs, by eld Rates, and the yearly Pay- 


_deneth of time, by the Exchanging of Lands, and by the Death of the ancient Inhabitants, the Cu: 


** —_— # 


